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DOJ CLARIFIES

the Path to Student Loan
Discharges in Bankruptcy

Guidance is still new and untested, but it appears to
have provided a beacon of light on the horizon.

BY IGOR ROITBURG, MANAGING DIRECTOR, STRETTO
& ED BOLTZ, ESQ., PARTMER, LAW OFFICES OF JOHN T. ORCUTT

n November 17, 2022, the U.5. Department of Justice (DOJ)

and Department of Education (DOE) announced new

guidance (Guidance) regarding how and when the federal

government will agree to discharge federal student loans
in bankruptcy. This Guidance represents one of the most seismic
changes In consumer bankruptcy practice since the enactment of
BAPCPA In 2005. With student loans representing the second largest
source of consumer debt in the U.S.', the impact of the Guidance will
be far-reaching for millions of distressed debtors who will now have
a clearer path and Increased likelihood to successfully discharge their
federal student loans In bankruptcy.

To be clear, nelther the statute (1 V.S.C.
§ 523 [a)i8)) requiring an “undue hardship™ to
discharge federal student loans nor the case
law Interpreting It has changed. The majority
standard of review remains grunner v New
York State Higher Education Services Corp.,
831 F.2d 395 (2d CIr. 1987) with some courts
adopting a totality-of-the-circumstances
test. Under Brunner. the debtor must
demonstrate an Inabllity to malntain
a minimum standard of living, the

circumstances must be likely to persist in
the future and the debtor must have made
good falth efforts to repay the student
loans. The totality-of-the-circumstances,
on the other hand, requires that courts
broadly examine debtor's abllity to repay
thelr loans considering relevant factors
such as debtor's past, present and Iikely
future financial resources, reasonable lIving
expenses for debtor and dependents, and
other relevant facts.
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To date, attempts by debtors to meet the
“undue hardship™ test have largely been
Ineffective and expensive.? As a result, many
realistically but also mistakenly assume that
student loans simply are not dischargeable
In bankruptcy.

The Guldance seeks to change that by
providing the objective standards through
which the DOE and DOJ will review a
debtors case-safe harbors of sorts. I the
debtor can demonstrate the existence of
these facts and circumstances, then the
D0J and DOE will stipulate that the student
loans should be discharged. And, while an
adversary proceeding will still be a necassary
protocol to Initiate the review, the clarity
provided by the Guidance will allow debtors
to more effectively evaluate their llkelihood
of success before even engaging In the
process. Moreover, the DOE will provide Its
recommendatlon to the debtor's counsel and
then the DOJ's decision to stipulate (when
appropriate) will allow for abbreviated
and less costly proceedings Instead of
full-blown litigation.

Another important benefit of the Guidance
Is that DOJ Is providing transparency as
to how Its attorneys will evaluate critical



S

ek SURRENDERING
> - o YOUR CLIENT’S
ith student loans representing the CAR?

second largest source of consumer
debt in the U.5., the impact of the

Guid ill be f hine f YOUR CLIENT

uidance will be far-reaching for IN CONTROL!

millions of distressed debtors. Lenders routinely pick up collateral

at their convenience - not your client’s!
Sometimes in the middle of the
night! Don’t let your client get
caught in an embarrassing situation.

OUR SERVICE PUTS

Collateral Services takes care of all
of the arrangements for your client,
s0 they can avoid visits from the

actual borrower expenditures for expenses
covered by IRS Local Standards.® Perhaps

most Importantly, the DOJ has made clear repoman.
that Its attorneys, when determining
To provide more information about how student loan affordabliity, should look to SAVE MONEY o
consumer bankruptcy attorneys can the benchmark affordabiiity of student loan We transport and store your client’s
implement the new DOJ/EOD guidance payments under the Standard Repayment car, boat, motor home or any type of
to benefit both their clients and their pian formula (normally the most expensive collaeral until the lender picks it
own practices, NACBA offers an and least affordable plan). This Is a major shift up-

in-depth webinar, New DOJ/ED Guidance
on Undue Hardship Discharge of Student
Loans in Bankruptcy and will have a

since previously, great emphasls was placed
on affordability of Income-Driven Repayment

full day course with up-to-the-minute plans which are normally the least expensive.
information at its Spring Conference The Guidance Is still new and untested so
in Washington, D.C. on April 27, 2023. nav|gat|ng student loan d]scharges may not
= be smooth salling yet, but It appears to have
SCAN OR CODE FOR provided a beacon of light on the horizon. m
MORE INFORMATION
ON WEBINAR. FOOTNOTES
. I. Hanson, Melanle. “Student Loan Debt Statistics™
i ‘ Educationbata org, July 29. 2022, httpsl
SR ' \ 2. lullano, Jason, An Empirical Assessment of
M%ﬁ:xg%xggg%%gg \ " Student Loan Discharges and the Undue
: Hardship Standard (July 24, 2011). 86 American NATIONAL
Bankruptcy Law Journal 495 (2012), Avallable
at SSRN: httgg-u‘ssm com/abstract-1894445 or COLLATERAL SERVICES
http:/idx.dol.org/10.2139/ss1m.1834445 call us
financial Information. For example. DOJ has 3. DOJ has also made clear that It will allow debtors we’ll t k it fr g th
advised that It will allow debtors to take to e\(pflal'r‘!e meneedl:vadny exgenses that exceed € axe 1 om tnere.
any of the IRS Standards and Its attorneys are X X
the full amount of any expense covered by to consider such explanations and determine If 888-919-4274
IRS Natlonal Standards, while it will look to they are reasonable and warranted.

National Association of Consumer Bankrupicy Atlomeys 9




