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Will Courts Be Ready When Home 
Foreclosure Moratoriums End?

The federal government and housing lenders 
have taken dramatic measures to help U.S. 
homeowners stay in their homes despite the 

economic crisis resulting from the COVID-19 pan-
demic. However, as these protections expire, mil-
lions of Americans may still be unable to repay their 
mortgages. Many of them are expected to file for 
bankruptcy to seek assistance. In fact, research indi-
cates that chapter 13 has been traditionally used as 
a “save-your-home procedure,”1 which could result 
in a tsunami of bankruptcy filings causing a surge of 
court hearings and delays associated with the home 
mortgage-modification process. 
 Within the legal community, this may raise the 
question as to whether U.S. bankruptcy courts are 
ready to manage the expected onslaught of home 
mortgage modifications and court proceedings that 
would come with it, as well as why it is appropri-
ate for these courts to become involved in the mort-
gage-modification process. This article examines 
these questions from various perspectives, not only 
with a focus on the potential challenges that may 
lie ahead, but with a closer look at strategies and 
technology-enabled solutions to help avoid delays, 
backlogs and inefficiencies. 

The Role of Bankruptcy Courts in 
the Mortgage-Modification Process
 The legal authority of bankruptcy courts to cre-
ate mortgage-modification programs was estab-
lished more than a decade ago in In re Alberto 
G. Sosa.2 With this decision, upholding Rhode 
Island’s loss-mitigation program, the court found 
that the state’s bankruptcy loss-mitigation program 
was consistent with the court’s powers under the 

Bankruptcy Code, which found that loss-mitigation 
programs are “a case-management tool designed 
to encourage the resolution of differences between 
residential mortgage lenders and their borrowers, 
and to provide a way for them to access the vari-
ous federal housing programs available outside of 
bankruptcy … [and] is intended to start a dialogue, 
giving the parties nothing more than the opportunity 
to discuss their respective positions.”
 Since this decision, more than 25 bankruptcy 
courts across the nation have adopted similar pro-
grams to help facilitate the resolution of mortgage 
debt for distressed homeowners and debtors under-
going bankruptcy. Almost all of these court pro-
grams have required the use of a portal to facilitate 
the communication and document exchanges that 
are integral to the mortgage-modification process. 
In reviewing these programs, courts are not pro-
moting a single solution but rather are simply defin-
ing program rules that have been proven to work. 
For example, the U.S. Bankruptcy Court for the 
Western District of Pennsylvania lists its approved 
portal vendors directly on its website3 and provides 
an application that any portal vendor can complete 
and submit to the court for review and approval. 
 It is also important to highlight that mortgage-
modification programs impose no requirement 
to reach any resolution, nor do they provide any 
rights or remedies not otherwise available to debt-
ors. These programs do not dictate any specific 
result; they simply facilitate an orderly and trans-
parent discussion between the parties in an attempt 
to resolve the mortgage default, which can other-
wise be very difficult to do in general and in bank-
ruptcy in particular.
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The Evolution of Home Mortgage-
Modification Programs
 Court-based home mortgage-modification programs 
first emerged in the years following the mortgage crisis 
that resulted from the Great Recession of 2008. They were 
adopted to help distressed homeowners manage their home 
mortgage debt within the court system. These programs are 
designed to facilitate the process by providing basic proce-
dural guidelines and simple tools for both borrowers and 
creditors that can be accessed by either party at any time with 
only an internet connection. As a result, all parties involved 
in the home mortgage-modification process are aligned and 
held accountable to move the process forward. By provid-
ing structure and transparency to the process, these courts 
have leveraged the bankruptcy process to enable debtors and 
creditors to reach mutually consensual resolutions with mini-
mal court time or resources.
 While it may seem counterintuitive because they rep-
resent clients with different interests, debtor and creditor 
attorneys also share a mutual benefit in seeing distressed 
homeowners successfully complete their home mortgage 
modifications. Both greatly benefit from a more collaborative 
process that more effectively and efficiently delivers answers 
on behalf of their respective clients. As one servicer put it 
when discussing the adoption of these programs, it “would 
save all of us time and money.” 
 To keep pace with the volume of home mortgage-mod-
ification requests that are expected in the coming months, 
bankruptcy courts that have not yet acted to implement these 
programs have the opportunity to prepare. By taking the 
time now to adopt formal home mortgage-modification pro-
grams that facilitate real solutions for debtors and creditors, 
bankruptcy courts will be better prepared for the expected 
onslaught of new filings involving home mortgage debt. 

Benefits and Limitations of Chapter 13 in 
Managing Home Mortgage Modifications
 Chapter 13 has been routinely used by debtors to avoid 
home foreclosures. In many ways, it is a borrower’s last 
hope. While a chapter 13 filing can be beneficial, there are 
limitations. First, it is already difficult enough for debtors 
to find and submit the right information to their mortgage-
servicer. A bankruptcy filing only makes the process more 
difficult because many servicers are reluctant to speak to a 
debtor out of fear that they might be in violation of the auto-
matic stay. Second, servicers may hesitate to speak to the 
debtor’s attorney unless they secure a written authorization 
from the debtor. 
 Further, by definition, a chapter 13 plan will result in 
higher payment for the debtor because the debtor will be 
required to pay the post-petition mortgage payment plus 
the pre-petition arrears. This increased mortgage payment 
might be an insurmountable problem because if the debtor 
could not afford the original mortgage payment, they are 
likely never going to be able to afford the original pay-
ment plus an additional amount to repay the arrears. This 
is completely counter to a mortgage modification, as the 
goal is to lower the total monthly mortgage obligation for 
the borrower. 

 As a result, chapter 13 filings have been limited in their 
ability to provide long-term solutions for debtors with mort-
gage issues. In fact, a study published in the Harvard Law 
Review found that approximately 75 percent of chapter 13 
debtors with mortgage issues end up losing their homes to 
foreclosure within three years of seeking bankruptcy relief.4 
Another found the situation even more dire, concluding that 
“only about 1 percent of chapter 13 filers save their homes 
when they would otherwise have defaulted.”5 
 While a chapter 13 filing is a great tool to slow down 
a foreclosure, it is not a final solution. It is not enough to 
simply put a temporary stop to the foreclosure, because in 
the end all parties — the debtor and creditor alike — benefit 
from a mortgage modification. Debtors are able to keep their 
homes and avoid major disruptions to their lives, and credi-
tors are able to convert nonperforming loans into perform-
ing ones. Furthermore, when mortgage modifications are 
successful, neighborhoods and society as a whole benefit by 
keeping communities intact and ensuring that the real estate 
market does not have to absorb major shocks like the Great 
Recession, or the next wave of foreclosures that many are 
predicting is coming in the wake of the COVID-19 pandemic 
with the end of the foreclosure moratorium.

Potential Challenges Lie Ahead 
for Bankruptcy Courts
 According to Black Knight’s June 2021 Mortgage 
Monitor, approximately 1.86 million homeowners are in 
active forbearance plans. The report estimates that 65 percent 
of all forbearance plans (which includes almost 80 percent of 
VA and Federal Housing Administration (FHA) loans in for-
bearance) — or a total of approximately 1.2 million — could 
expire before the end of the year.6 Certain regions and demo-
graphics are facing greater challenges with more homeown-
ers who are vulnerable to the end of mortgage-forbearance 
relief. In a recent study released by the American Enterprise 
Institute, the highest levels of FHA loans in distress were 
found to be in Atlanta, Houston and Chicago.7 Moreover, 
these financial hardships are expected to be more prevalent 
in households of color, particularly Black and Latino house-
holds, where they will face disproportionately higher foreclo-
sure rates, with about 17 percent of Black homeowners and 
8 percent of Hispanic or Latino homeowners having report-
ed missing a mortgage payment in May 2020, compared to 
about 4 percent of White homeowners.8 
 As a result, we can anticipate a steadily increasing and 
potentially overwhelming number of home mortgage issues 
affecting bankruptcy courts around the nation. In courts with-
out a formal program in place to manage the process and 
hold each party accountable for their roles, any attempt at a 
home mortgage modification will likely result in a lengthy 
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Forbearance_Foreclosure.pdf.
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and laborious undertaking for all parties involved. Such a 
delay will cause backlogs, will be costly and will negatively 
impact bankruptcy courts. Worse yet, as other studies have 
shown, bankruptcy proceedings will ultimately have little to 
no impact on the debtor’s ability to save their home or the 
creditor’s ability to rehabilitate the loan. 

Strategies and Solutions to Minimize 
Backlogs and Delays
 Bankruptcy courts have already established themselves 
as the venue where distressed consumers seek orderly reso-
lution to economic hardships that have become untenable. 
Mortgages are far and away the largest consumer debt. 
Bankruptcy courts can offer real solutions by implementing 
formal programs that help the parties involved reach a deci-
sion. Some of the courts that already have programs have 
achieved successes — 70 percent approval rates and 100 per-
cent decision rates in a fraction of the time that it normally 
takes to complete a mortgage modification outside of one of 
the established programs — all while increasing efficiency, 
reducing costs to all involved and having almost no impact 
on court resources. 
 These success rates are dramatically higher than when 
mortgage modifications are pursued outside of the bank-
ruptcy court or outside of a structured program because of 
the mutual accountability between debtor and creditor that 
the court imposes and the efficiencies that the systematic 
approach yields. Most importantly, more than 500 mortgage-
servicers nationwide already participate in these programs 
and help borrowers achieve these results. This large-scale 
integration and demonstrated past performance serve as a 
programmatic foundation for scale across all bankruptcy 
courts — a ready-to-deploy turnkey solution that is espe-
cially relevant today with the millions of homes that are in a 
state of significant delinquency and default.
 Technology applications that often accompany court 
programs help the courts streamline the process with all 
the necessary documents and next steps in one centralized 
portal, giving access to all involved parties. As the courts 
have gradually adopted technology to manage other facets 
of judicial operations — ranging from PACER to electronic 
filing to Zoom calls — they can also benefit by embracing 
technology to solve the issues surrounding the home mort-
gage-modification process. The mortgage-modification por-
tals could have the same impact as case management/elec-
tronic case filing (CM/ECF) when it was universally adopted. 
Before CM/ECF, attorneys and other parties did not have a 
centralized repository to find pleadings and other court docu-
ments. Today, these documents are readily available with 
online access, transforming how professionals and involved 
parties share case-specific information. These technologi-
cal advances did not alter any rights; they simply made the 
bankruptcy process more efficient. Similarly, the adoption 
of online portals to manage the home mortgage-modification 
process could mirror this transformation. 
 Online web-based portals also resolve complicated 
communication issues by ensuring that debtors and credi-
tors always have a secure and dedicated channel through 
which they can exchange messages and documents. The 
portals allow for complete transparency and documentation 

processing between the parties. On average, it takes only 
five days to acknowledge receipt of a package, 48 days 
to report a complete file and 65 days to report a decision 
through these online mortgage-modification portals — 
results that far exceed average industry metrics for outside 
programs. Loan-servicers are also integrated within the 
system so that requirements are clear and borrowers know 
exactly what to submit. 
 To further the success of court-based programs and por-
tals for mortgage modifications, bankruptcy courts should 
also provide training so that attorneys and their teams fully 
understand how they work and the benefits they can provide. 
These training sessions should be continued on a regular 
basis to ensure that the programs and solutions provided 
by the courts are widely and consistently used to help those 
who need them. 

Conclusion
 In the wake of the COVID-19 pandemic, distressed 
homeowners across the nation are facing a difficult road 
ahead as forbearance and home mortgage moratoriums come 
to an end. By implementing court-adopted mortgage-modi-
fication programs, bankruptcy courts have the opportunity 
to make the home mortgage-modification process less pain-
ful, more streamlined, more efficient and more successful. 
While it might not be possible to avoid the increase in dis-
tressed homeowners seeking to resolve their home mortgage 
debt issues in the coming months, bankruptcy courts have 
a meaningful opportunity to help avert unnecessary delays 
brought about by the traditional mortgage-modification 
process. With advance planning and the implementation of 
mortgage-modification programs in jurisdictions across the 
nation, bankruptcy courts will be instrumental in managing 
the mortgage-modification process to ensure that it is more 
efficient, more effective, and potentially more successful in 
saving debtors’ homes from foreclosure.  abi

Reprinted with permission from the ABI Journal, Vol. XLI, No. 1, 
January 2022.
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