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he Medicare Accelerated and
Advance Payments Program
(MAAP) allows the Centers for
Medicare and Medicaid Services (CMS)
to accelerate payments to Medicare
providers and suppliers to help offset
financial losses due to a disruption in
claims processing or during a public
health emergency such as the COVID-19
pandemic or other national disaster.
In the last year, the MAAP Program
was amended by the Coronavirus
Aid, Relief, and Economic Securities
(CARES) Act! and the Continuing
Appropriations Act, 2021 and Other
Extensions Act (CAA)? to allow providers,

among other things, more flexibility
in repayment of MAAP payments.

This article provides a brief review of
the guidance issued by CMS in October
2020° following the amendments to the
MAAP Program as well as a discussion
on recoupment of MAAP payments by
CMS from a provider in bankruptcy.

On March 28, 2020, CMS implemented
the expansion of the existing MAAP
Program to a broader group of Medicare
Part A providers and Part B suppliers.
The MAAP Program is funded through
the Hospital Insurance (Part A) and

Supplementary Medical Insurance
(Part B) trust funds, and CMS has
characterized MAAP payments as “a
loan that providers must pay back."

As part of the CARES Act, Congress
amended the existing MAAP Program
to provide additional benefits and
flexibilities. The CAA further amended
the repayment terms for all providers
and suppliers who requested and
received MAAP payments during

the COVID-19 pandemic.

Pursuant to the original MAAP Program,
MAAP payments needed to be repaid




i

with offsetting Medicare claims starting
120 days after payment was made to
the provider, and interest began to
accrue on any outstanding MAAP
payments as soon as 210 days after

the payment date. The CAA, however,
amended the repayment terms for
MAAP payments and extended the
starting date of repayment to one year
from the date the payment was issued.

Beginning on the one-year
anniversary of the MAAP payment
issue date until the 23rd month,
Medicare will recoup 25 percent of
the monthly Medicare reimbursement

payments owed to a provider and
apply it to the provider's outstanding
MAAP payment. Then, for the next
six months, Medicare will increase
its recoupment percentage to

50 percent. Finally, Medicare will
issue a letter notifying the provider
of any remaining balance and
demanding repayment. If after 30
days from the date the letter was
issued Medicare does not receive
payment, interest will accrue at 4%
and will be assessed for each 30-day
period thereafter that the balance
remains unpaid. CMS’s recoupment
began on schedule in April 2021.

If a provider is experiencing financial
hardship, however, it may request

an extended repayment schedule

(ERS) after it receives a demand letter.
An ERS is a statutorily authorized
installment payment schedule allowing
the provider to pay its debts over the
course of three years, which may be
extended to five years where certain
extreme hardship criteria are met.’

To be eligible for an ERS, the provider

must demonstrate “hardship” or
“extreme hardship.” Hardship

continued on page 26
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CMS cannotcontinueto seek recovery of MAAP payments while a provider
is in bankrlptcy based.on an “equitable recoupment™ theory because
CMS fails to satisfythe requisite elements of permissible recoupment.
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exists when the total amount of all
outstanding overpayments (principal

year for a supplier or non-cost-report
provider.® Extreme hardship exists
when a provider or supplier qualifies
as being in hardship and the provider's

exercise of equitable recoupment.
CMS cannot continue to seek recovery
of MAAP payments while a provider is
in bankruptcy based on an equitable

and interest) is 10% or greater than
the total Medicare payments made
for the cost reporting period covered
by the most recently submitted cost
report for a provider filing a cost
report, or for the previous calendar

request for an ERS is approved.” recoupment theory because CMS
fails to satisfy the requisite elements
Bankruptcy Considerations of permissible recoupment.
CMS cannot continue to recover
MAAP payments while a provider

is in bankruptcy as a permissible

Creditors generally may exercise
recoupment rights in bankruptcy only

REGISTER TODAY
AT TURNAROUND.ORG

lllTMA

TMA TOWN HALL

LEADING THROUGH CRISIS

This new weekly Wednesday webcast provides a forum for our members to discuss timely
information and global developments in the turnaround and restructuring industry.

Septemb.
o Can't join us live? We are recording all TMA Town Halls for you to access at your convenience at TMA Learning Link™.

Visit turnaround.org to learn more and register.
Corporate
Renewal




if both of the following two conditions
are satisfied: (i) a debtor’s claim against
a creditor and the creditor’s claim
against the debtor arise from a single
contract or a series of transactions
constituting a single, integrated
transaction or contract, and (ii) the
creditor has made an accidental or
contractual overpayment to the debtor.®

MAAP payments do not arise from
the same transaction as ordinary
course Medicare payments. Courts
have developed two approaches

for determining when the "same
transaction” requirement is satisfied:
(a) the logical relationship test, and (b)
the single integrated transaction test.

The logical relationship test is a flexible
approach under which two claims are
part of the same transaction if they are
reasonably connected, regardless of the
immediacy of their connection.® The
“same transaction” under the logical
relationship test “may comprehend a
series of many occurrences, depending
not so much upon the immediateness
of their connection as upon their logical
relationship.”® Courts typically look to
the agreement between the parties.™

Under this approach, it is possible for
two claims to be logically related, even if
they originate from separate contracts.’?
The logical relationship test, however,
should not be “so loosely applied that
multiple occurrences in any continuous
commercial relationship would qualify
as one transaction."”® The logical
relationship test has been adopted

by the 1st, 9th, and D.C. Circuits.**

Under the logical relationship

test, MAAP payments and CMS's
subsequent adjustment may create
one ongoing, integrated transaction
that creates a right to recoupment.

In comparison, the single integrated
transaction test requires that both
claims must arise from a single
integrated transaction such that it
would be inequitable for the debtor to
enjoy the benefits of the transaction
without also meeting its obligations.’® As
the 3rd Circuit has held, “a mere logical
relationship is not enough: the ‘fact that
the same two parties are involved, and
that a similar subject matter gave rise to
both claims . . . does not mean that the
two arose from the same transaction.”*®

Under the single integrated transaction
test, MAAP payments and CMS's
subsequent adjustment are likely not

part of the same transaction because
they relate to different fiscal years
and are separate, distinguishable
obligations, establishing a right to
setoff but not a right to recoupment.

MAAP payments are not an
overpayment of Medicare
payments. Recoupment requires
that the creditor made an accidental
or contractual overpayment to

the debtor.’” Overpayments may
include advance payments.'®

MAAP payments likely would not
be considered overpayments for
purposes of equitable recoupment.
These payments are issued as loans,
the entirety of which are expected to
be repaid. CMS's act of “recouping”
the MAAP payments may therefore
be more aptly characterized as

an attempted setoff of the MAAP
payments. Not only would such

a setoff violate the automatic

stay, but also any attempt by CMS

to offset the prepetition MAAP
payments against post-petition
reimbursement claims would be an
example of an impermissible setoff.

The language of the CARES Act

and the CAA further supports the
conclusion that MAAP payments
are not overpayments. The language
of the CARES Act and the CAA likely
prevents CMS from recovering MAAP
payments through the exercise of
equitable recoupment. The applicable
Medicare payment regulation, effective
March 2020, states that “[rlecovery

of the accelerated payment may be
made by recoupment as provider bills
are processed or by direct payment."®
Pursuant to the CARES Act amendment,
the statutory provisions now state that
“the Secretary shall ...: (i) provide up

to 120 days before claims are offset to
recoup the accelerated payment..."*°
In October 2020, Congress again
amended Section 1395(g) through

the CAA to require the Secretary to

“(ii) provide that any such offset be

an amount equal to [certain specified
percentages over time] ...[.]"%

Notably, Congress chose to use the

term "offset,” the same term that appears
in Section 553 of the U.S. Bankruptcy

continued on page 28
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|t is unclear whetherthe, MAAP payments will be deemed to be an
obligation under the provider agreements that must be paid as part of the

cure amount or a loan Separate and apart from the provider agreements.

continued from page 27

Code, which governs a creditor’s

right to setoff, not recoupment.?? A

loan program cannot generate an
overpayment because the loan proceeds
are not reimbursing the provider

for claims for services rendered.

A company'’s Medicare provider
agreements may be sold free and
clear of MAAP payments. In certain
jurisdictions, a debtor may conduct a
sale process pursuant to Section 363

of the Bankruptcy Code and sell its
provider agreements free and clear

of statutory liabilities. Without a sale
process, the debtor will likely have to
cure the underlying obligations before
assuming and assigning the provider
agreements as executory contracts.
However, it is unclear whether the
MAAP payments will be deemed to

be an obligation under the provider
agreements that must be paid as part of
the cure amount or a loan separate and
apart from the provider agreements.

Some courts view provider agreements
as statutory entitlements that may be
sold free and clear of any underlying
interests or claims, while others view
them as executory contracts that

must be assumed and cured under
Section 365 of the Bankruptcy Code.?®
The 3rd, 9th, and 11th Circuits have held
that Medicare provider agreements

are not executory contracts, but
merely statutory entitlements,

which are assets of the estate that

may be sold free and clear of any
underlying interests or claims. 2*

Other courts have held that a provider
agreement is an executory contract
that must be assumed or rejected
during a debtor's bankruptcy case,

and all underlying obligations must be
cured upon assumption or paid as an
administrative claim upon rejection. 2

If a company files for Chapter 11
protection, particularly in the
jurisdictions referenced, and elects to
proceed with a Section 363 sale process,
it may be able to argue successfully
that the provider agreements are not
executory contracts and may be sold

to a third-party purchaser free and
clear of their underlying obligations.

In most of the cases where the court
reached such a conclusion, however,
the parties contemplated or eventually
culminated in some type of payment

to CMS as part of a global stipulation

of its claims, despite the fact that the
provider agreements were sold free and
clear of any underlying liabilities.

Elizabeth Jones, a restructuring
associate in the New York City office
of Kirkland & Ellis LLP, contributed
to the preparation of this article.
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This has been prepared for information
purposes and general guidance

only and does not constitute legal or
professional advice. You should not
act upon the information contained

in this publication without obtaining
specific professional advice. No
representation or warranty (express

or implied) is made as to the accuracy
or completeness of the information
contained in this publication. The
authors; their firms, CohnReznick LLP,
Kirkland & Ellis LLP, and Stretto, and
their members; employees; and agents
accept no liability, and disclaim all
responesibility, for the consequences of
you or anyone else acting, or refraining
to act, in reliance on the information
contained in this publication or

for any decision based on it.
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